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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  502 

Definitions  Under  the  Indian  Gaming 
Reguiatory  Act 

agency:  National  Indian  Gaming 

Commission. 

action:  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  is  establishing  this  rule  in 
chapter  III  in  Title  25  of  the  Code  of 
Federal  Regulations  [Parts  500-599]. 

This  rule  defines  key  terms  in  the  Indian 
Gaming  Regulatory  Act  of  1988.  It  is 
intended  to  provide  guidance  to  tribes, 
their  attorneys,  enforcement  personnel 
and  others  interested  in  Indian  gaming. 
EFFECTIVE  DATE:  May  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Jane  Markley,  National  Indian 
Gaming  Commission,  Suite  250, 1850  M 
Street  NW.,  Washington,  DC  20036-5083: 
telephone:  202-632-7003. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  deHnitions  under 
the  Indian  Gaming  Regulatory  Act 
(IGRA),  signed  into  law  on  October  17, 
1988.  llie  IGRA  established  the  National 
Indian  Gaming  Commission 
(Commission).  Under  the  IGRA,  the 
Commission  is  charged  with  regulating 
class  II  gaming,  and  certain  aspects  of 
class  III  gaming. 

Style 

In  drafting  these  regulations,  the 
Commission  attempted  to  clarify  the 
IGRA  without  changing  the  legislative 
intent.  Whenever  possible,  the 
Commission  used  concise  and  clear 
language.  The  goal  of  the  Commission  is 
to  make  the  regulations  easy  to  use 
without  sacriHcing  precision.  To 
conform  to  standard  regulatory  style  the 
Commission  alphabetized  the 
deHnitions. 

Purpose 

The  purpose  of  these  regulations  is  to 
provide  definitions  under  the  IGRA. 
Future  rulemakings  will  contain  program 
requirements  for  tribal  ordinances, 
appeals,  enforcement,  management 
contracts  and  self-regulation. 

Chairman 

One  commenter  suggested  amending 
the  definition  of  Chairman  to  include  the 
Chairman’s  designee.  The  Commission 
agrees  that  such  a  revision  will  clarify 
that  the  Chairman's  authorized 
representatives  may  act  on  behalf  of  the 
chairman.  Therefore,  the  Commission 
has  adopted  this  suggestion. 


Class  /  Gaming 

The  Commission  proposed  to  define 
“class  I  gaming”  as  “(1)  Social  games 
played  solely  for  prizes  of  minimal 
value:  or,  (2)  traditional  forms  of  Indian 
gaming  when  played  by  individuals  at 
tribal  ceremonies  or  celebrations.** 

One  commenter  stated  that  the 
proposed  definition  would  eliminate 
traditional  games  played  in  conjunction 
with  tribal  ceremonies  or  celebrations 
but  conducted  at  sites  other  than  the 
ceremony  or  celebration  grounds. 
Another  commenter  suggested  that 
traditional  gaming  could  not  be 
incidental  to  any  commercialized 
gambling.  The  Commission  did  not 
intend  to  exclude  games  played  in 
connection  with  tribal  ceremonies.  The 
Commission  notes  that  in  die  Senate 
Committee  Report  on  S.  555,  the 
Committee  explains  that  class  I  gaming 
is  “social,  traditional  games  in 
connection  with  tribal  ceremonies  or 
celebrations.”  S.  Rep.  No.  446, 100th 
Cong.,  2d  Sess.  16  (1988).  By  using  the 
term  “in  connection  with,"  Congress  did 
not  intend  to  limit  traditional  games  to 
those  games  played  at  ceremonies.  The 
Commission  revised  the  definition, 
deleting  “at”  and  adding  “in  connection 
with,”  to  reflect  Congress’  intent  that 
traditional  gaming  remain  solely  under 
the  jurisdiction  of  a  tribe.  The 
Commission  recognizes  that,  but  for 
their  connection  with  a  tribal  ceremony 
or  celebraticHi,  some  forms  of  class  I 
gaming  would  be  class  II  or  class  III 
gaming.  Horse  racing  in  connection  with 
Crow  Fair  (held  by  Ae  Crow  Tribe),  for 
example,  is  class  I  gaming.  The 
Commission  does  not  intend,  however, 
that  traditional  dice  games  played  at 
bingo  halls,  for  example,  be  included  in 
class  I  unless  those  games  are  played  in 
connection  with  a  tribal  ceremony, 

Commenters  suggested  substituting 
“engaged  in”  for  “when  played,"  stating 
that  the  suggested  language  would 
include  spectators.  Other  commenters 
suggested  that  class  I  gaming  could  be 
played  only  by  tribal  members.  The 
Commission  used  the  verb  “play,"  to 
describe  the  activity,  not  to  exdude 
guests 'and  business  invitees.  Thus,  in 
the  view  of  the  Commission,  the 
presence  of  guests  or  business  invitees 
does  not  serve  to  reclassify  an 
otherwise  traditional  game  as  class  II  or 
class  III. 

Other  commenters  suggested  that  (1) 
the  Commission  define  what  constitutes 
a  social  game,  a  prize  of  minimal  value, 
and  a  traditional  form  of  Indian  gaming, 
and  (2)  the  Commission  define  dass  I 
games  as  *  any  game  that  uses  an 
unassisted  selection  process  that  is 
separated  from  the  game  format  and 


where  any  wager  should  be  for  the  play 
and  any  win  based  on  pure  luck.”  The 
Commission  rejected  these  suggestions 
after  determining  that  the  definition  as 
revised  is  sufficient  to  provide  a  simple 
test  for  class  I  gaming. 

Class  II  Gaming 
A  Lotto 

Many  commenters  questioned 
whether  lotto  is  synonymous  with  bingo, 
as  proposed.  Since  the  Commission 
proposed  that  rule,  the  U.S.  Circuit  Court 
for  the  Seventh  Circuit  has  held  that 
lotto  is  synonymous  with  bingo.  Oneida 
Tribe  of  Indians  v.  State  of  Wisconsin, 
951  F.2d  757  (7th  Cir.  1991).  In  its 
decision  the  court  held:  “•  *  *  we  find 
the  plain  meaning  of  ‘lotto’  as  used  in 
the  Indian  Gaming  Regulatory  Act  is  the 
ccmimon,  or  first,  meaning  published  in 
dictionaries.  ‘Lotto’  in  this  context 
means  a  game  of  chance,  played  in  a 
bingo-like  setting  on  a  bingo-like  card, 
following  bingo-like  procedures.  It  does 
not  mean  lottery  in  general  or  the  type 
of  lottery  operated  by  various  states  and 
denominated  ‘Lotto’  or  some  derivative 
thereof,”(/rf.  at  769)  In  view  of  the 
decision  of  the  Seventh  Circuit,  which 
was  in  agreement  with  the  reasoning 
contained  in  the  Commission’s  proposal, 
the  Commission  has  rejected  numerous 
suggestions  of  alternative  definitions. 

B.  Jackpot  or  Progressive  Bingo 

Many  commenters  questioned 
whethn  the  requirement  in  the  IGRA 
that  the  bingo  game  “*  *  *  is  won  by 
the  first  person  covering  a  previously 
designated  arrangement  of  numbers  or 
designations  on  such  cards”  excludes 
jackpot  bingo  or  progressive  bingo.  The 
Commission  believes  that  Congress' 
intent  was  to  include  jackpot  or 
progressive  bingo  in  class  II  as  long  as: 
(1)  There  is  eventually  a  winner  (in 
other  words,  the  house  never  takes  the 
jackpot),  and  (2)  in  each  game  there  is  at 
least  a  winner  of  a  consolation  prize. 

C  Interpretation  of  “Such  Gaming" 

Some  commenters  suggested  defining 
“such  gaming  for  any  purpose  by  any 
person"  under  25  U.S.C.  2710(b). 
According  to  those  commenters,  this 
would  assist  in  determining  whether 
class  II  gaming  may  be  “engaged  in,  or 
licensed  and  regulated  on  lands  within  a 
tribe’s  jurisdiction.”  The  Commission 
intends  to  address  this  issue  as  part  of 
its  review  and  approval  of  tribal 
(wdinances  under  Section  2710  of  the 
Act. 

Similarly,  another  commenter 
suggested  that  bingo  must  be  played  in 
conformity  with  state  law.  The 
Commission  rejects  this  view,  noting 
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that  under  the  criminal/prohibitory 
versus  civil/regulatory  test  of  California 
V.  Cabazon  Band  of  Mission  Indians,  480 
U.S.  202  (1987),  state  laws  governing 
bingo  are  regulatory  and  therefore  tribal 
bingo  operations  would  be  outside  state 
jurisdiction.  Except  when  a  tribe  and  a 
state  agree  under  a  compact,  or  for  class 

II  card  games,  or  in  the  case  of  certain 
individually  owned  operations,  state 
regulatory  requirements  do  not  apply  on 
Indian  lands.  (See  discussions  below  on 
class  II  games  and  individually  owned 
operations.) 

D.  Additional  Specificity  With  Regard  to 
Bingo 

One  commenter  suggested  adding  to 
the  bingo  definition  the  requirement  that 
the  cards  bear  75  or  90  numbers  to 
clarify  that  keno,  bingojack  and  other 
games  are  not  forms  of  bingo.  The 
Commission  rejected  this  approach  to 
determining  the  status  of  other  games.  In 
the  Commission's  view,  keno  is  a  class 

III  game  because  it  is  a  house  banking 
game  and  is  not  won  by  the  first  person 
covering  a  previously  designated 
arrangement  of  numbers.  (IGRA 
contemplates  that  in  games  similar  to 
bingo,  the  house  designate  the 
arrangement  and  many  players  attempt 
to  cover  the  same  arrangement.) 
Bingojack,  on  the  other  hand,  is  a  game 
that  combines  bingo  and  blackjack. 
Because  blackjack  is  a  house  banking 
game,  bingojack  is  in  class  III  (see  the 
discussion  of  house  banking  game 
below). 

Commenters  suggested  keno  is  a  class 
II  game  because  (1)  historically  keno 
and  bingo  were  synonymous;  (2)  the 
Internal  Revenue  Service  does  not 
include  keno  within  its  wagering  tax 
provisions;  and  (3)  the  Montana 
Supreme  Court  determined  that  keno  is 
an  allowable  game  imder  that  state’s 
Bingo  and  Raffles  Act.  Because  the 
Commission  views  games  similar  to 
bingo  as  those  games  meeting  the 
statutory  criteria  for  bingo  and  that  are 
not  house  banking  games,  the 
Commission  does  not  believe  keno  is  a 
game  similar  to  bingo.  Therefore,  the 
Commission  rejected  the  suggestion  that 
keno  should  be  classihed  as  class  U 
gaming  for  historical  reasons. 
Concerning  the  IRS's  view  that  keno  is 
not  within  its  wagering  tax  provisions, 
that  determination  by  the  IRS  is  not 
relevant  to  determinations  imder  the 
IGRA.  Determination  made  under  the 
Internal  Revenue  Code  are  made  for 
different  purposes.  Finally,  regarding  the 
decision  of  the  Montana  Supreme  Court, 
Gallatin  County  v.  D&R  Music  and 
Vending.  Inc.,  654  P.2d  998  (1982),  that 
decision  turns  on  a  statute  that  is  much 


less  specific  than  the  IGRA  and 
therefore  is  not  applicable  here. 

E.  Language 

One  commenter  suggested  that  the 
definition  of  class  II  gaming  be  changed 
to  track  the  exact  language  of  the  IGRA. 
The  Commission  rejected  this 
suggestion.  By  clarifying  the  language  of 
the  IGRA,  the  Commission  did  not  alter, 
but  rather  implemented.  Congress' 
intent. 

F.  Players  Participating  on  Equal  Basis 

One  commenter  questioned  whether 
the  definition  of  bingo  should  require 
that  all  players  participate  on  an  equal 
basis.  The  commenter  stated  that  in  a 
traditional  bingo  game,  all  cards  are 
purchased  for  a  preset  price, 
notwithstanding  limited  promotional 
discounts.  The  Commission  believes 
that  such  considerations  are  marketing 
decisions  and  are  outside  the  Act’s 
purview.  Therefore,  the  Commission 
rejected  this  suggestion. 

Another  commenter  suggested  that 
class  II  gaming  be  limited  to  games 
involving  group  participation  where  all 
players  play  at  the  same  time  against 
each  other  for  a  common  prize.  In  the 
view  of  the  Commission,  Congress 
enumerated  those  games  that  are 
classified  as  class  II  gaming  (with  the 
exception  of  "games  similar  to  bingo”). 
Adding  to  the  statutory  criteria  would 
serve  to  confuse  rather  than  clarify. 
Therefore,  the  Commission  rejected  this 
suggestion. 

One  commenter  questioned  whether 
the  definition  of  bingo  in  the  IGRA  limits 
the  presentation  of  bingo  to  its  classic 
form.  The  Commission  does  not  believe 
Congress  intended  to  limit  bingo  to  its 
classic  form.  If  it  had,  it  could  have 
spelled  out  further  requirements  such  as 
cards  having  the  letters  "B”  "I”  "N"  "G" 
“O”  across  the  top,  with  numbers  1-15 
in  the  first  column,  etc.  In  defining  class 
II  to  include  games  similar  to  bingo. 
Congress  intended  to  include  more  than 
“bingo  in  its  classic  form”  in  that  class. 

G.  Additional  Definitions 

Several  commenters  suggested  that 
the  Commission  define  pull-tabs,  punch 
boards,  tip  jars,  and  instant  bingo.  The 
Commission  believes  that,  in  the 
absence  of  regulatory  definitions,  the 
accepted  common  law  definitions  of 
these  terms  would  apply  to  any  matter 
arising  under  the  Act.  Because  the 
Commission  views  this  result  as 
desirable,  it  has  decided  not  to  add 
definitions  of  these  terms  to  the 
regulation. 


H.  Parenthetical  (Whether  or  Not 
Electronic,  Computer,  or  Other 
Technologic  Aids  Are  Used  in 
Connection  Therewith) 

Some  commenters  question  whether 
the  parenthetical  expression  “(whether 
or  not  electronic,  computer,  or  other 
technologic  aids  are  used  in  connection 
therewith)’’  as  proposed  in  §  502.1(f) 
applies  to  class  II  games  other  than 
bingo.  Upon  reflection,  the  Commission 
realized  that,  in  general,  parenthetical 
expressions  modify  words  that  come 
before  them,  not  after.  Thus,  its 
placement  in  the  IGRA  after  bingo,  but 
before  other  listed  games,  indicates  to 
the  Commission  that  Congress  meant 
the  parenthetical  to  apply  to  bingo  only. 
The  Commission  notes,  however,  that  in 
its  view  so  long  as  technology  does  not 
fall  under  the  definition  of  gambling 
devices  under  the  Johnson  Act  (15  U.S.C. 
1171),  it  is  not  prohibited. 

I.  Nonbanking  Card  Games 

One  commenter  suggested  that 
proposed  §  502.1(f)(iii)(3)  in  the 
definition  of  class  II  gaming  include  the 
word  “anywhere”  to  make  it  clear  that, 
as  long  as  a  nonbanking  card  game  is 
played  anywhere  in  the  state,  it  is.  in 
fact,  a  class  II  game.  The  Commission 
agrees  and  has  adopted  this  suggestion. 
In  addition,  the  Commission  added  the 
work  “legally”  after  the  word  “played” 
in  the  definition  to  clarify  that  dass  II 
games  must  be  legal  in  the  state  in 
which  they  are  played. 

Some  commenters  suggested  defining 
nonbanking  card  games.  The 
Commission  disagrees.  Using  the 
definition  of  house  banking  game,  it  is 
possible  to  determine  which  card  games 
are  nonbanking  games.  Some  games  are 
played  in  both  house  banking  and 
nonbanking  formats.  With  respect  to 
those  games,  only  the  nonbanking 
format  may  be  a  class  II  game  if 
explicitly  authorized  or  not  expressly 
prohibited  by  state  law.  The  house 
banking  format  is  a  class  III  game. 

One  commenter  suggested  that  all 
class  n  games  including  non-banking 
card  games,  should  be  games  in  which 
players  compete  against  one  another  as 
opposed  to  playing  against  the  house. 

As  stated  above.  Congress  enumerated 
those  games  that  are  classified  as  class 
II  gaming  with  the  exception  of  games 
similar  to  bingo.  Adding  to  the  statutory 
criteria  would  serve  to  confuse  rather 
than  clarify.  Therefore,  the  Commission 
rejected  this  suggestion. 

One  commenter  suggested  adding  the 
parenthetical  expression  “(whether  or 
not  electronic,  computer,  or  other 
technologic  aids  are  used  in  connection 
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therewith)^  to  broaden  the  scope  of 
nonbanking  card  games.  The 
Commission  does  not  believe  that 
Congress  intended  this  qualifying 
language  to  apply  to  nonbanking  card 
games,  and  therefore  rejected  this 
suggestion. 

f.  Grandfathered  Class  U  Card  Games 

Several  commenters  stated  that,  with 
respect  to  grandfathered  class  D  card 
games  in  Michigan.  North  Dakota,  South 
Dakota  and  Washington,  the  date  for 
determining  the  existence  of  a  game 
should  be  “on  or  before”  May  1. 1988. 

The  Commission  agrees  and  has 
adopted  this  suggested  change  to 
accurately  reflect  the  IGRA. 

A  few  commenters  suggested  that 
grandfathered  class  n  card  games  in 
Michigan,  North  Dakota,  South  Dakota 
and  Washingtmi  should  include  games 
played  in  one  of  these  states  by  any 
tribe  in  such  state.  In  other  words,  if  a 
tribe  played  certain  games  in  a  state  and 
within  the  statutory  period,  any  other 
tribes  in  that  state  should  now  be 
permitted  to  play  those  games  under  the 
grandfather  provision.  The  Commisaion 
disagrees.  By  grandfathermg  certain 
games  conducted  by  certain  Indian 
tribes.  Congress  did  not  intend  to  allow 
other  tribes,  not  qualifying  in  their  own 
right,  to  take  advantage  of  the  provision. 

Several  conunenters  suggested  that 
consistent  with  the  decisicm  in  United 
States  v.  Sisseton-Wahpeton  Sioux 
Tribe,  897  F.2d  356  (8th  Cir.  1990),  tribes 
should  be  allowed  to  determine  all 
characteristics  of  a  game  except  pot 
limits  and  wagers.  The  Commission 
notes  the  language  in  the  Senate  Report 
(at  10)  regarding  card  games  in  the  listed 
states.  The  Report  states,  “that  the 
games  may  not  change  their  character, 
i.e.,  new  or  different  kinds  of  games  may 
not  be  substituted  for  the  games  that  are 
grandfathered  and  the  games  must  be 
played  with  the  same  pot  and  wager 
limits  as  currently  operated.  It  is  not  the 
Committee's  intention,  however,  to 
restrict  these  godfathered  gapes  to  a 
specific  number  of  chairs,  tables,  or 
other  similar  conditions  of  operation. 
These  are  factors  that  are  determined  by 
the  marketplace;  games  may  contract  or 
expand.  *  *  *  To  come  within  the 
grandfather  clause,  the  Committee 
intends  to  include  all  games  in  which  an 
investment  was  made  and  the  games 
were  actuaHy  operated  on  or  before 
May  1. 1988.“  S.  Rep.  No.  446,  lOOth 
Cong.,  2d  Sess.  10  (1988).  The 
Commission  believes  that  the  Senate 
Report  provides  adequate  guidance  on 
this  issue. 

Several  commenters  questicHied 
whether  expansion  of  a  grandfathered 
card  game  to  a  new  location  takes  the 


game  outside  the  protection  of  the 
grandfather  clause.  The  Commission 
notes  the  colloquy  between  Senator 
Reid  and  Senator  Inouye,  Chairman  of 
the  Senate  Select  Commtttee  on  Indian 
Affairs,  concerning  location  of 
grandfathered  games.  On  September  15, 
1988,  Senator  Reid  asked  Senator  Inouye 
to  confum  Senator  Reid’s  understanding 
of  the  scope  of  the  grandfather  clause. 
Senator  Inouye  confirmed  that  the 
grandfather  clause  “should  not  serve  as 
the  basis  for  expansion  of  existing 
gaming  operations  to  new  locations  not 
in  operation  as  of  May  1. 1988  *  * 
Senator  Inouye  went  on  to  state.  "While 
the  bill  may  permit  the  expansion  of 
particular  operations  which  were  in 
existence  as  of  May  1, 1988,  for  example, 
by  the  addition  of  gaming  tables  or  seats 
in  an  existing  establishment,  it  does  not 
authorize  the  expansion  of  such 
operations  to  new  locations,  the 
establishment  of  new  operations,  or  the 
institution  (tf  new  games  at  existing 
operations.  In  other  words,  both  the 
gambling  operation  and  the  particular 
games  played  in  that  operation  must 
have  been  in  place  on  or  before  May  1. 
198A  in  order  to  have  the  benetit  of  this 
provision”  (134  Cong.  Rec.  S 12651, 
September  15, 1988).  In  the  view  of  the 
Commission,  expansion  to  a  new 
location  falls  outside  the  protection  of 
the  IGRA. 

Some  commenters  stated  that 
grandfathered  card  games  are  defined 
too  narrowly.  The  Commission  notes 
that  Senator  Inouye,  in  a  colloquy  on  the 
floor  of  the  Senate,  stated  “the  gambling 
operation  and  the  particular  games 
played  in  that  operation  must  have  been 
in  place  on  or  before  May  1, 1988.”  (Af.) 
The  Commission  believes  Congress 
intended  to  limit  the  grandfather  clause 
to  the  same  games  as  played  on  or 
before  May  1. 1988. 

A  few  commenters  suggested  deleting 
the  provision  in  proposed  §  502.1(f)(4)(i) 
that  the  Chairman  determine  the 
grandfathered  games.  The  Commission 
rejected  that  suggestion,  noting  that  the 
IGRA  specifies  that  the  Chairman  must 
determine  which  games  are  protected  by 
the  grandfather  provision.  15  U.S.C. 
2703(7)(C). 

K.  Individually  Owned  Class  11  Gaming 
Operations 

A  few  commenters  stated  that  the 
proposed  grandfather  provision  for 
individually  owned  gaming  operations 
expands  or  limits  permissible  forms  of 
class  II  gaming  and  suggested  that  the 
licensing  requirements  should  be 
separate  from  the  definition.  The 
Commission  does  not  believe  that  the 
provision  alters  Congress’  intent  with 
respect  to  individually  owned  class  11 


gaming  operations  that  were  operating 
on  September  1. 1986.  Licensing 
requirements  will  be  promulgated  in  the 
tribal  ordinance  regulations,  scheduled 
to  be  proposed  in  Iday  1992. 

A  few  ccHninenters  suggested  that 
individuafiy  owned  class  II  games 
should  include  games  that  were 
operating  on  “Sept.  1, 1986  and  have 
been  in  continuous  operation  since  that 
time.”  The  Commission  disagrees  with 
the  suggested  interpretation  of  the 
grandfether  provisicm,  believing  that  the 
Act  allows  the  operation  of  certain 
individually  owned  class  U  gaming 
operations  regardless  of  any  intermittent 
suspension  of  operation.  The 
Commiswon  notes,  however,  that  the 
operations  must  conform  to  the 
requirements  of  the  IGRA  and  any  tribal 
licensing  requirements,  including  the 
requirement  to  transfer  at  least  60%  of 
the  net  revenues  to  the  licensing  tribe. 

Class  HI  Gaming 

The  Commission  proposed  to  define 
class  ni  gaming  as  “all  forms  of  gaming 
that  are  not  class  1  gaming  or  class  II 
gaming,  inchkling;  (1)  Any  house 
banking  game:  (i)  Card  games  such  as 
baccarat,  chemin  de  fer,  and  blackjack 
(21);  or,  (ii)  Casino  games  such  as 
roulette,  craps,  and  keno;  or,  (iii)  Any 
othm'  house  banking  game  (except  pull- 
tabs,  punch  boards,  tip  jars,  instant 
bingo  and  those  games  allowed  ki 
paragraph  (fK4)  of  this  section);  or.  (2) 
Any  slot  machines  as  defined  in  15 
U.S.C.  1171(a)(1)  and  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance;  or,  (3)  Any  parimutuel 
wagering  on  horse  racing,  dog  racing  or 
jai  alai.“ 

A.  Gaming  That  is  not  Class  I  or  Class  II 

One  commenter  stated  that  it  is 
unclear  whether  other  types  of  gaming 
that  do  not  fit  the  three  enumerated 
categories  of  class  III  are  still 
considered  class  HI.  The  commenter 
suggested  revising  the  first  sentence  of 
the  definition  to  read  “*  *  *  mchiding 
but  not  limited  to;(.)”  In  stating  that 
class  III  gaming  means  all  forms  of 
gaming  that  are  not  class  1  or  class  II. 
the  Commission  intends  that  class  III 
include  all  other  forms  of  gaming. 
Because  the  language  already  indicates 
that  class  III  include  all  other  forms  of 
gaming  the  Commission  bdieves  the 
suggested  amendment  is  unnecessary. 

B.  House  Banking  Game 

A  few  commenters  questioned 
whether  baccarat  and  chemin  de  fer  are 
properly  classified  as  class  III  games 
when  they  can  be  Id^lyed  in  a 
nonbanking  format.  TTie  Commission 
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does  not  intend  to  classify  such  games 
as  class  Ill  when  they  are  played  in  a 
nonbanking  format.  Therefore,  the 
Commission  modified  the  definition  of 
class  III  by  adding  “(if  played  as  house 
banking  games)”  after  the  enumerated 
card  games. 

Several  commenters  stated  that  it  was 
confusing  to  exempt  pull-tabs,  punch 
boards,  tip  jars,  instant  bingo,  and 
grandfathered  card  games  ^m  the 
definition  of  class  III  gaming.  The 
Commission  agrees.  As  stated 
elsewhere  in  this  preamble,  the  concept 
of  house  banking  game  is  relevant  only 
in  classifying  games  in  class  in.  The 
Commission  deleted  the  exemption  in 
light  of  the  fact  that  Congress  already 
designated  specific  games  as  class  IL 
Several  commenters  questioned 
whether  house  banking  games  are 
properly  classified  as  dass  IH.  Some 
commenters  pointed  to  the  fact  that  the 
IGRA  mentions  banking  games  only 
with  respect  to  card  games  and  there 
only  as  they  relate  to  nonbanking  card 
games.  The  Commission,  however,  finds 
the  distinction  between  house  banking 
games  and  other  games  useful  in 
defining  dass  III  games.  In  the  view  of 
the  Commission,  house  banking  games 
are  a  subset  of  casino  games  that 
Congress  intended  to  include  in  dass  m. 
Because  the  house  banking  game 
concept  provides  a  simple  test  for 
implementing  congressional  intent  the 
Commission  adopted  it  Therefore,  the 
Commission  rejected  the  suggestion  that 
the  concept  of  banking  apply  only  to 
card  games. 

Several  commenters  argued  that 
defining  keno  as  a  house  banking  game 
would  have  a  negative  effect  on  tribal 
self-sufficiency  and  economic 
development.  The  Commission  notes 
that  tribal  self-sufficiency  and  economic 
development  although  the  intended 
results  of  well-regulated  Indian  gaming, 
are  not  legally  useful  concepts  for 
distinguishing  one  class  of  gaming  from 
another. 

Other  commenters  stated  that  the 
Commission  incorrectly  classified  keno 
as  a  house  banking  game  when,  in  their 
opinion,  it  is  a  game  similar  to  bingo, 
liie  Commission  notes  that  keno  and 
bingo  are  dissimilar  in  several  respects, 
including  the  fact  that  keno  is  not  won 
by  "the  first  person  covering  a 
designated  arrangement  of  numbers.” 
Also,  in  keno  there  may  be  many 
winners  or  no  winners,  whereas  in  bingo 
there  is  generally  one  winner,  the  first 
person  to  call  "bingo.”  Although  keno  is 
played  with  cards  having  numbers  on 
them,  it  is  not,  in  the  view  of  the 
Commission,  a  game  similar  to  bingo 
that  falls  within  the  three  criteria  of 
§  502.3(a).  Therefore  the  Commission 


rejected  the  suggestion  that  it 
improperly  classified  keno  as  a  class  111 
game. 

C.  Pahmutuel  Wagering 

Several  commenters  questioned 
whether  the  Commission  intended  forms 
of  parimutuel  wagering  other  than  those 
enumerated  in  the  proposed  rule  to  be 
included  in  class  I^  Because  all  forms 
of  gaming  not  classified  as  class  I  or 
class  II  are  included  in  class  III,  other 
forms  of  parimutuel  wagering  fall  within 
class  in.  The  Commission  has  insertro 
the  words  “including  but  not  limited  to” 
with  respect  to  specific  forms  of 
parimutuel  wagering  to  make  it  clear 
that  all  forms  of  parimutuel  wagering 
are  included  in  class  m. 

D.  Sports  Betting 

Several  commenters  suggested  that 
sports  betting  is  class  m  gaming.  One 
commenter  stated  that  the  definitions 
should  be  clarified  “that  sports  betting 
c£ui  only  be  conducted  by  tribes  in 
states  where  it  is  legal  under  state  law 
and  only  if  a  class  III  gaming  compact  is 
in  effect,”  Under  the  IGRA  and  the 
definition  of  class  m  gaming,  any 
gaming  that  is  not  class  I  or  class  II  is 
deem^  class  in  gaming.  Therefore 
sports  betting  is  dass  in  gaming  and  as 
such  may  only  take  place  under  a 
compact  with  a  state.  Hie  Commission 
accordingly  added  sports  betting  to  die 
third  paragraph  of  its  definition  of  class 
in  gaming. 

Some  commenters  questioned  whether 
future  legislation  by  Congress  to  ban  or 
restrict  sports  betting  would  apply  to 
Indian  tribes.  This  issue  is  beyond  the 
scope  of  these  regulations;  it  is  within 
Congress’  purview,  not  the 
Commission’s,  to  determine  where  sudi 
a  ban  or  restrictions  would  apply. 

E.  Lotteries 

Numerous  commenters  stated  that 
lotteries  are  dass  m  gaming.  As 
discussed  elsewhere  in  this  preamble 
(under  CLASS  n  GAMING,  A.  Lotto)  the 
Commission  agrees  and  therefore  has 
added  lotteries  to  its  definition  of  class 
III  gaming. 

F.  Process 

A  few  commenters  suggested  the 
Commission  leave  the  determination  of 
what  is  and  is  not  dass  ni  gaming  to 
administrative  adjudications  and  case- 
by-case  analysis.  The  Commission 
disagrees.  Congress  enumerated  the 
class  II  games  (except  “games  similar  to 
bingo”)  and  filler  provided  that 
gaming  that  is  not  either  dass  I  or  dass 
II  gaming  is  deemed  dass  III  gaming. 

The  Commission  believes  that  the  rale 
published  today  provide  ample  guidance 


to  anyone  who  needs  to  classify  a  game 
imder  the  IGRA. 

G.  Machine  and  Technology  Issues 

Numerous  commenters  argued  that  a 
variety  of  features  of  machine  games 
(e.g.,  machines  with  finite  versus  infinite 
deals,  machines  that  purport  to  preserve 
the  fundamental  characteristics  of  a 
class  n  game,  games  where  players 
purport^y  play  against  ea^  other) 
qualified  them  as  class  II  games.  As 
discussed  below,  however,  the 
Commission  has  determined  that 
regardless  of  these  features,  machines 
that  fall  within  the  scope  of  the  Johnson 
Act  are  dass  III  games. 

Many  commenters  indirectly  raised 
the  issue  of  the  Johnson  Act’s  (15  U.S.C. 
1171, 1175)  relationship  to  the  IGRA.  The 
Johimon  Act  regulates  gaming-related 
machinery  and  technology.  In  the  view 
of  the  Commission,  the  relationship  of 
the  two  acts  is  key  to  interpreting 
Congress’  intent  concerning  whi^ 
gaming-related  technology  is  dass  II  and 
which  is  class  m  The  foundation  of  die 
Commission’s  view  rests  on  two  points: 
(1)  The  Johnson  Act  prohibits  the  use  of 
gambling  devices  in  Indian  Country  (15 
U.S.C.  1175);  and  (2)  the  IGRA  does  not 
supersede  or  repeal  the  Johnson  Act 
except  with  respect  to  class  in  gaming 
conducted  imder  a  compact  negotiated 
between  a  state  and  a  tribe.  The  text  of 
the  relevent  portions  of  the  Johnson  Act 
and  of  the  IGRA  is  provided  below  for 
ready  reference. 

Section  1175  provides  “It  shall  be 
unlawful  to  manufacture,  recondition, 
repair,  seU,  transport,  possess,  or  use 
any  gambling  de^ce  *  *  *  within 
Indiw  country  as  defined  in  section 
1151  of  title  18*  *  *.” 

Section  1171  provides  “(a)  The  term 
'gambling  device’  means — (1)  any  so- 
called  ‘slot  machine’  or  any  other 
machine  or  mechanical  device  an 
essential  part  of  which  is  a  drum  or  reel 
with  insignia  thereon,  and  (A)  which 
when  operated  may  deliver,  as  the  result 
of  the  application  of  an  element  of 
chance,  any  money  or  property,  or  (B)  by 
the  operation  of  which  a  person  may 
become  entitled  to  receive,  as  the  result 
of  the  application  of  an  element  of 
chance,  any  money  or  property;  or  (2) 
any  other  machine  or  mechanical  device 
(including,  but  not  limited  to,  roulette 
wheels  and  similar  devices)  designed 
and  manufactured  primarily  for  use  in 
connection  with  gambling,  and  (A) 
which  when  operated  may  deliver,  as 
the  result  of  the  application  of  an 
element  of  chance,  any  money  or 
property,  or  (B)  by  the  operation  of 
which  a  person  may  become  entitled  to 
receive,  as  the  result  of  the  application 
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of  an  element  of  chance,  any  money  or 
property;  or  (3)  any  subassembly  or 
essential  part  intended  to  be  used  in 
connection  with  any  such  machine  or 
mechanical  device,  but  which  is  not 
attached  to  any  such  machine  or 
mechanical  device  as  a  constituent 
part.” 

The  IGRA  mentions  the  Johnson  Act 
in  two  places.  The  IGRA  expressly 
refers  to  the  Act  in  25  U.S.C.  2710(d)(6): 
“The  provisions  of  section  5  of  the  Act 
of  January  2. 1951  (64  Stat.  1135)  [The 
Johnson  Act]  shall  not  apply  to  any 
gaming  conducted  under  a  Tribal-State 
compact  that — (A)  is  entered  into  under 
paragraph  (3)  [directing  a  tribe  to 
request  a  state  to  enter  into  negotiations 
for  a  compact]  by  a  State  in  which 
gambling  devices  are  legal,  and  (B)4s  in 
effect."  The  IGRA  indirectly  mentions 
the  Johnson  Act  in  25  U.S.C. 
2710(b)(1)(A),  which  provides  that 
“*  *  *  an  Indian  tribe  may  engage  in,  or 
license  and  regulate,  class  II  gaming  on 
Indian  lands  within  such  tribe’s 
jurisdiction,  if — (A)  such  Indian  gaming 
is  located  within  a  State  that  permits 
such  gaming  for  any  purpose  by  any 
person,  organization  or  entity  [and  such 
gaming  is  not  otherwise  specifially 
prohibited  on  Indian  lands  by  Federal 
law)"  (emphasis  added).  The  Committee 
Report  claribes  that  "Federal  law”  is  the 
Johnson  Act.  The  Report  states,  “(tjhe 
phrase  ‘not  otherwise  prohibited  by 
Federal  Law’  refers  to  gaming  that 
utilizes  mechanical  devices  as  defined 
in  15  U.S.C.  1175.  'That  section  prohibits 
gambling  devices  on  Indian  lands  but 
does  not  apply  to  devices  used  in 
connection  with  bingo  or  lotto.”  S.  Rep. 
No.  446, 100th  Cong.,  2d  Sess.  12  (1988). 

Most  commenters  who  disagreed  with 
the  Commission  pointed  to  other 
language  in  the  Senate  Report  That 
language  is  quoted  here  for  easy 
reference;  “  *  *  *  the  Committee 
intends  *  *  *  that  tribes  have  maximum 
flexibility  to  utilize  games  such  as  bingo 
and  lotto  for  tribal  economic 
development.  The  Committee 
speciHcally  rejects  any  inference  that 
tribes  should  restrict  class  II  games  to 
existing  games  sizes,  levels  of 
participation,  or  current  technology.  The 
Committee  Intends  that  tribes  be  given 
the  opporitunity  to  take  advantage  of 
modem  methods  of  conducting  class  II 
games  and  the  language  regarding 
technology  is  designed  to  provide 
maximum  flexibility.  *  *  *  [There 
follows  a  description  of  satellite  linking 
of  bingo  games  on  different 
reservations]  In  other  words,  [class  II] 
technology  would  merely  broaden  the 
potential  participation  levels  and  is 
readily  distinguishable  from  the  use  of 


electonic  facsimiles  in  which  a  single 
participant  plays  a  game  with  or  against 
a  machine  rather  than  with  or  against 
other  players.”  S.  Rep.  No.  446, 100th 
Cong.,  2d  Sess.  9  (1988). 

One  commenter  argued  that  the  Act’s 
language  in  25  U.S.C.  2710(b)(1)(A) 
implicitly  excludes  the  Johnson  Act  from 
application,  reasoning  that  because  the 
Committee  Report  states  that  the 
Johnson  Act  is  not  intended  to  apply  to 
devices  used  in  connection  with  bingo 
and^^tto,  there  is  an  exception  to  the 
Johnson  Act  created  in  the  IGRA.  'The 
commenter,  pointing  to  the  language  in 
the  Committee  Report  that  the  Johnson 
Act  does  not  prohibit  devices  used  in 
connection  with  bingo  or  lotto,  and 
characterizing  the  Report  language  as  an 
exemption,  fiu'ther  argued  that  Congress 
must  have  meant  to  exempt  class  II 
gaming  from  the  Johnson  Act  because 
otherwise  bingo  blowers  would  be 
prohibited  under  the  Johnson  Act. 

'The  Commission  disagrees.  First,  the 
Commission  notes  that  the  Johnson  Act 
is  made  applicable  to  Indian  gaming  by 
the  language  of  25  U.S.C.  §  2710(b)(1)(A) 
and  25  U.S.C.  §  2710(d)(6)  and  that  there 
is  no  explicit  or  implicit  exemption 
contained  in  either  reference.  Moreover, 
repeals  by  implication  are  not  favored. 
See  Posadas  v.  National  City  Bank,  296 
U.S.  497,  503  (1936).  Second,  the 
Commission  does  not  view  the  language 
in  the  Report  concerning  devices  used  in 
coimection  with  bingo  or  lotto  as 
creating  an  exception  to  the  Johnson 
Act.  Rather,  such  language  characterizes 
the  scope  of  the  Johnson  Act,  that  is,  it 
states  the  Committee’s  view  that  the 
Johnson  Act  does  not  prohibit  bingo 
blowers.  Third,  the  Commission  believes 
the  language  in  the  Committee  Report 
about  Congress’  intent  that  tribes  have 
maximum  flexibility  in  conducting  class 
II  gaming  applies  to  satellite  linked 
bingo.  Fourth,  in  a  colloquy.  Senator 
Inouye  confirmed  Senator  Reid’s 
understanding  that  the  waiver  from  the 
Johnson  Act  is  limited  to  gaming 
conducted  under  tribal-state  compacts. 
In  confirming  that  view.  Senator  Inouye 
stated,  “Yes  the  Senator  [Reid]  is 
correct.  The  bill  as  reported  by  the 
committee  would  not  alter  the  effect  of 
the  Johnson  Act  except  to  provide  for  a 
waiver  of  its  application  in  the  case  of 
gambling  devices  operated  pursuant  to  a 
compact  with  the  State  in  which  the 
tribe  is  located.  The  bill  is  not  intended 
to  amend  or  otherwise  alter  the  Johnson 
Act  in  any  way.”  134  Cong.  Rec.  12650, 
September  15, 1988.  Fifth,  the 
commenter’s  interpretation  ignores  the 
failure  of  Congress  to  enact  an  earlier 
version  of  S.  555  that  would  have 
provided  exemptions  from  the  Johnson 


Act  by  allowing  facsimiles  of  class  II 
theme  games.  The  pertinent  language 
from  the  earlier  version  of  S.  555  that 
was  not  enacted  is  as  follows;  “Class  II 
gaming  may  include  electronic  or 
electromechanical  facsimiles  of  [bingo, 
pull-tabs,  punch  boards,  tip  jars  and 
other  similar  games],  where  devices  of 
such  types  are  otherwise  legal  under 
State  law.”  S.  555, 100th  Cong.,  1st  Sess., 
25  Cong.  Rec.  2243  (1987).  Congress  did 
not  enact  that  deHnition  of  class  II 
gaming.  Instead,  Congress  specifically 
excluded  those  devices.  The  pertinent 
language  concerning  machine  versions 
in  S.  555  as  enacted  is  as  follows;  ‘The 
term  ‘class  II  gaming’  does  not  include 
*  *  *  electronic  or  electromechanical 
facsimiles  of  any  game  of  chance  or  slot 
machines  of  any  kind.”  25  U.S.C. 
2703(7)(b)(ii).  Therefore,  the  Commission 
rejects  the  arguments  that  Congress 
intended  to  classify  machine  versions  of 
class  II  theme  games  within  class  II 
gaming. 

Electronic,  Computer  or  Other 
Technologic  Aid 

One  commenter  pointed  out  that  the 
proposed  regulation  did  not  track 
exactly  the  text  of  the  IGRA  with 
respect  to  the  term  “electronic,  computer 
or  other  technological  aid”  in  the 
proposed  rule.  The  Commission  revised 
the  defmtion  to  track  the  text  of  the 
IGRA  with  respect  to  this  term. 
Therefore,  the  term  now  reads, 
“electronic,  computer  or  other 
technologic  aid.” 

Other  commenters  pointed  out  that 
the  proposed  regulation  did  not  track 
exactly  the  text  of  the  IGRA  with 
respect  to  the  term  “electronic 
facsimile.”  The  Commission  therefore 
changed  the  language  in  proposed 
§  502.1(h)(2)  to  read;  “(2)  Is  readily 
distinguishable  from  the  playing  of  a 
game  of  chance  on  an  electronic  or 
electromechanical  facsimile.” 

Several  commenters  suggested 
amending  the  definition  to  clarify  that 
Congress  did  not  intend  the  use  of 
technology  to  extend  Indian  gaming 
beyond  Indian  land.  As  stated  below  in 
the  discussion  of  telephone  bingo,  the 
use  of  communications  technology  does 
not  determine  whether  gaming  takes 
place  on  Indian  lands. 

In  the  view  of  the  Commission, 
Congress  intended  to  classify  as  class  II 
gaming  such  technology  that  would 
enhance  the  playing  of  class  II  theme 
games,  but  not  technology  that  would 
constitute  a  gambling  device  under  the 
Johnson  Act.  For  example,  the 
Commission  recognizes  as  falling  within 
the  scope  of  class  II  technology  devices 
that  allow  bingo  players  to  keep  track  of 
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cards,  bingo  blowers,  or  similar  devices 
that  may  help  in  performing  one  function 
of  bingo. 

Electronic  or  Electromechanical 
Facsimile 

The  Commission  proposed  dehning 
“electronic  or  electromechanical 
facsimile”  as  “any  gambling  device  as 
dehned  in  15  U.S.C.  1171(a)  (2)  or  (3) 
(except  any  gambling  devices  described 
in  paragraph  (h)  of  this  section]  and  any 
games  or  devices  such  as  video  bingo." 

A  few  commenters  questioned 
including  the  parenthetical  that  excludes 
gambling  devices  described  in  the 
definition  of  “electronic,  computer  or 
other  technological  aid.”  One 
commenter  stated  that  the  phrase 
suggests  that  there  is  a  category  of 
gambling  devices  as  defined  in  the 
Johnson  Act  that  would  qualify  as 
“aids”  and  if  that  were  tnie,  they  would 
be  illegal  in  any  event  under  25  U.S.C. 
2710(b)(1)(A).  That  section  requires  that 
gaming  must  not  be  otherwise 
prohibited  on  Indian  lands  by  Federal 
law  (i.e.,  the  Johnson  Act).  The 
Commission  agrees  that  the 
parenthetical  was  confusing  and 
therefore  deleted  it  fix)m  the  final  rule. 

One  commenter  questioned  whether 
by  omitting  video  keno,  video  pull-tabs 
and  video  blackjack  from  the  examples, 
the  Commission  was  leaving  the 
impression  that  these  games  are  not 
included  in  class  HI.  The  Commission 
notes  that  under  the  pertinent  portions 
of  the  Johnson  Act,  reproduced  and 
discussed  in  this  preamble  imder  class 
III  gaming,  machine  games  would  be 
pn^bited  from  Indian  lands  unless 
allowed  under  a  tribal-state  compact 
and  has  therefore  determined  that  listing 
specific  video  games  is  not  useful, 
liierefore,  the  Commission  has  removed 
video  bingo  from  the  definition. 

One  commented  requested  that  the 
Commission  add  to  the  definition  a 
reference  to  any  and  all  forms  of 
electronic  video  gaming  devices,  stating 
that  the  classification  of  those  devices 
has  been  a  major  source  of  problems  in 
compact  negotiations.  As  discussed 
elsewhere  in  this  preamble,  machines 
that  fall  under  die  Johnson  Act  are 
prohibited  on  Indian  lands  unless 
allowed  under  a  tribal-state  compact 
The  language  of  that  Act  is  clear. 
Therefore,  the  Commission  does  not 
believe  additional  clarification  is 
necessary. 

Games  Similar  to  Bingo 

In  the  proposed  rule  the  Commission 
asked  for  inlonnation  regarding  games 
similar  to  bingo.  After  reviewring  all  of 
the  commeats.  the  Commission  has 
decided  to  define  games  similar  to 


bingo.  That  definition  includes  the  three 
criteria  for  bingo  in  25  U.S.C. 

2703(7)(A](i)  of  the  Act  and,  in  addition, 
requires  that  the  game  not  be  a  house 
banking  game  as  defined  in  the 
regulations.  Therefore,  games  such  as  u- 
pickem,  speed  bingo,  nonbanking  French 
bingo  and  other  games  in  which  the 
house  designates  a  pattern  different 
from  traditional  or  dassic  bingo  fail 
within  the  definition  of  games  similar  to 
bingo  because  those  games  meet  the 
three  criteria  of  the  Act  and  are  not 
house  banking  games.  Games  such  as 
bingojack.  Bingo  Bones,  bingolet,  and 
bailing  French  bingo,  although  they 
include  the  game  of  bingo,  are,  in  fact, 
class  III  games  because  they  are  house 
banking  games. 

Some  commenters  suggested  that  the 
Commission  evaluate  certain  games  to 
determine  whether  they  are  games 
similar  to  bingo.  In  the  view  of  the 
Commission,  the  final  rule  provides  a 
simple  test;  therefore,  there  is  no  need 
the  provide  evaluations  for  most  games. 
For  new  games,  however,  the 
Commission  may  provide  advisory 
opinions  before  those  games  are  offered 
for  play  in  a  dass  II  gaming  operation. 

Several  commenters  suggested  that,  if 
the  operational  characteristics  and 
security  demands  of  a  game  are  similar 
to  those  for  bingo,  those  qualities  should 
weigh  heavily  in  determining  whether 
the  game  is  indeed  similar  to  bingo.  As 
stated  above.  Congress  enumerated  the 
games  that  fall  within  class  II  except  for 
games  similar  to  bingo.  For  games 
similar  to  bingo,  the  Commission  added 
a  definition  that  indudes  the  three 
criteria  for  bingo  and,  in  addition, 
requires  that  the  game  not  be  a  house 
banking  game  as  defined  in  the 
regulations.  The  Commission  believes 
that  Congress  did  not  intend  other 
criteria  to  be  used  in  classifying  games 
in  class  IL 

One  commenter  suggested  that 
combining  a  card  game  with  bingo 
“erases”  die  requirements  for  class  U 
card  games.  In  the  view  of  the 
Commission,  it  is  the  nature  of  the  game, 
not  the  label,  that  determines  its 
classification.  Therefore,  the 
Commission  rejects  the  suggestion  that 
combining  a  card  game  with  elements  of 
bingo  offers  a  way  around  the  standards 
for  class  II  card  games. 

Gaming  Operation 

Some  commenters  suggested  adding  to 
the  definition  of  “gaming  operation”  the 
requirement  under  25  U.S.C  2710(b)(1) 
that  each  “place,  fadlity,  or  location  on 
Indian  lands  at  which  class  11  gaming  is 
conducted”  be  licensed.  The 
Commission  rejects  that  suggestion, 
noting  that  licensing  requirements  are 


beyond  the  scope  of  this  regulation. 
Moreover,  the  Oimmission  intends  to 
promulgate  licensing  requirements  in  its 
ordinance  regulations  scheduled  to  be 
proposed  in  Federal  Register  in  May 
1992. 

House  Banking  Game 

The  Commission  proposed  to  define 
the  term  “house  banking  game”  as  “any 
game  of  chance  that  is  played  with  the 
house  as  a  participant  in  the  game, 
where  the  house  takes  on  all  players, 
collects  from  all  losers,  and  pays  all 
winners." 

One  commenter  suggested  deleting 
from  the  definition  everything  after 
“game"  (the  second  time  it  appears), 
stating  that  such  language  was 
“limiting."  In  the  view  of  the 
Commission,  such  an  abbreviated 
definition  would  not  be  useful.  The 
Commission  has,  however,  added  “and 
where  the  house  can  win.”  Generally,  in 
a  house  banking  game,  the  house  takes 
on  all  players,  collects  from  all  losers, 
and  pays  all  winners,  as  stated  in  the 
proposed  rule.  Thus,  the  test  when  a 
game  is  not  otherwise  enumerated  in 
class  II  is  whether  the  game  is  a  house 
banking  g€une.  When  a  game  is  a  house 
banking  game,  that  game  is  properly 
classified  in  class  111. 

A  few  commenters  suggested  that  the 
Commission  examine  more  closely  the 
concept  of  a  house  banking  game.  The 
Commission  notes  that  its  definition  of 
house  banking  game  is  fully  consistent 
with  the  statutory  scheme  to  distinguish 
between  class  II  and  class  III  gaming 
and  fully  comports  with  common  law 
notions  of  house  banking  game.  (See, 
e.g.,  38  C.J.S.  §  1)  The  Commission 
revisited  its  definition  of  house  banking 
game  and  revised  it  as  noted  above. 

With  respect  to  “games  similar  to 
bingo,"  however,  the  Commission  has 
determined  that  the  concept  of  house 
banking  game  is  relevant  to  whether 
such  games  are  in  class  II.  (See  the 
discussion  of  class  11  gaming  below  fur 
further  guidance  on  games  similar  to 
bingo.) 

Several  commenters  suggested  that 
the  Commission  had  erroneously 
excluded  guaranteed  bingo  prizes, 
progressive  coverall  prizes,  and  jackpot 
bingo  from  class  II.  By  eliminating  the 
concept  of  the  house  as  stakeholder  as 
discussed  in  the  preamble  to  the 
proposed  rule,  the  Commission  has 
clarified  that  bingo  games  with 
guaranteed  bingo  prizes,  progressive 
prizes,  and  jackpot  bingo  are  class  II 
bingo  games.  (See  discussion  of  jackpot 
or  progressive  bingo  under  class  11 
gaming  below.) 
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Commenters  argued  that  bingo  is,  in 
fact  a  house  banking  game,  rather  than 
a  stakeholder  game  as  suggested  by  the 
Commission  in  its  preamble  to  the 
proposed  rule.  The  Conunission  has 
determined  that  whether  a  game  is  a 
house  banking  game  or  a  stakeholder 
game  is  not  relevant  to  the  classification 
of  games  that  Congress  expressly  placed 
in  class  II:  Bingo,  lotto,  pull-tabs,  instant 
bingo,  and  tip  jars. 

Other  commenters  suggested  that  (1) 
the  term  “house  banking  game”  applies 
only  to  card  games;  (2)  the  definition  is 
not  necessary;  (3)  pull-tabs  is  not  a 
house  banking  game  when  the  house  has 
no  interest  in  the  outcome;  (4)  specific 
games  should  be  included  in  the 
definition;  and  (5)  other  definitions  were 
more  accurate.  The  Commission  rejected 
these  suggestions  after  determining  that 
the  changes  noted  above  are  sufficient 
to  provide  a  simple  test  and  that  the 
concept  of  house  banking  game  is  not 
relevant  to  games  enumerated  in  the 
IGRA  as  class  n  games. 

Indian  Lands 

A.  Exercises  of  Governmental  Power 

One  commenter  suggested  defining 
“exercises  of  governmental  power  in  the 
definition  of  “Indian  lands”  in  proposed 
S  502.1(b).  Another  commenter  asked  if 
that  phrase  is  synonymous  with 
jurisdiction.  The  Commission  decided 
not  to  define  this  term  but  rather  will 
make  determinations  on  a  case-by-case 
basis.  The  Commission  intends  to 
consult  with  the  Department  of  the 
Interior  which  has  considerable 
expertise  in  jurisdictional  issues  on 
Indian  lands. 

B.  Indian  Country 

The  Commission  also  notes  that 
“Indian  lands”  and  “Indian  coimtry”  as 
defined  in  18  U.S.C.  1151  are  not 
synonymous.  For  example,  dependent 
Indian  communities  under  18  U.S.C. 
1151(b)  are  not  expressly  included  in  the 
definition  of  Indian  lands.  Lands  that  do 
not  otherwise  qualify  as  Indian  lands 
under  the  IGRA  are  subject  to  state 
gambling  laws. 

C.  Telephone  Bingo 

One  commenter  argued  that  bingo 
played  over  the  telephone  should  be 
included  in  class  n  gaming.  The 
commenter  apparently  envisioned  a 
person  locat^  ofi  Indian  lands 
telephoning  onto  Indian  lands  to  play 
bingo  or  some  other  class  II  game. 
Although  the  Commission  does  not  have 
specific  facte  before  it  it  notes  that  the 
protection  of  the  IGRA  under  section 
2711(b)(1)  is  only  available  to  gaming 
conducted  “on  Indian  lands  within  [a] 


tribe’s  jurisdiction.”  The  Commission 
intends  to  address  this  issue  further 
when  it  has  specific  facts  before  it. 

Key  Employee 

The  Commission  proposed  to  define 
key  employee  as  “an  employee  who 
performs  one  or  more  of  the  following 
functions:  (1)  Bingo  caller,  or,  (2) 
counting  room  supervisor;  or,  (3)  chief  of 
security;  or,  (4)  custodians  of  gaming 
supplies  or  cash;  or  (5)  floor  manager 
(pit  boss).” 

Several  commenters  suggested 
expanding  the  definition  of  key 
employee  to  include  persons  whose 
income  exceeds  a  certain  level,  the  most 
highly  compensated  individuals  in  a 
gaming  operation,  pit  bosses,  croupiers, 
approvers  of  credit,  and  persons  with 
access  to  cash  and  accounting  records 
within  gambling  devices.  The 
Commission  agrees  with  these 
suggestions  and  has  therefore  expanded 
the  definition  to  include  the  listed 
personnel. 

Some  commenters  suggested  adding  to 
the  definition  persons  who  exercise 
authority  with  regard  to  gaming  credit, 
persons  who  may  authorize  or  provide 
complimentaries  to  patrons,  persons 
who  manage  accounting,  food  and 
beverages,  collection,  personnel, 
internal  audits,  security,  surveillance, 
entertainment,  and  the  sales  and 
marketing  departments.  The 
Commission  did  not  adopt  these 
suggested  additions  to  the  definition, 
believing  that  the  definition  sets  a 
reasonable  standard  for  identifying 
those  persons  for  whom  a  tribe  must 
perform  a  background  investigation 
when  issuing  a  license.  A  tribe  may  add 
any  other  positions  to  its  own  definition. 

One  commenter  suggested  that  the 
definition  include  persons  performing  a 
listed  function,  even  when  employed  by 
a  subcontractor  or  management 
consultant  The  Commission  notes  that 
the  definition  includes  persons 
performing  functions,  whether  or  not 
their  job  titles  state  that  function. 
Because  the  definition  already  includes 
functions  the  Comnussion  sees  no  need 
to  revise  the  definition. 

Management  Contract 

The  Commission  proposed  defining 
management  contract  as  “any  contract, 
subcontract,  or  collateral  agreement 
between  an  Indian  tribe  and  a 
contractor  that  provides  for  the 
management  of  a  gaming  operation,” 

The  proposed  rule  lacked  a  definition  of 
collateral  agreement;  however,  the 
preamble  to  the  proposed  rule  contained 
guidance  on  the  Commission’s  view  of 
such  an  agreement,  reflecting  case  law. 


A.  Collateral  Agreements 

One  commenter  suggested  adding  a 
definition  of  “collateral  agreement.”  The 
Commission  had,  in  its  preamble  to  the 
proposed  rule,  indicated  it  would  view 
collateral  agreements  narrowly.  Upon 
reflection  the  Commission  decided  a 
broader  definition  would  more  closely 
implement  Congress’  intent.  The 
Commission  has  therefore  adopted  a 
definition  and  intends  to  review  each 
agreement  meeting  the  criteria  of  that 
definition.  When  a  collateral  agreement 
does  not  generate  gaming  revenues, 
however,  the  Commission  does  not 
intend  that  the  nongaming  revenues  be 
split  with  a  tribe  according  to  the 
percentages  under  25  U.S.C.  2711(c),  nor 
that  other  requirements  under  25  U.S.C. 
2711(b)  apply.  The  Commission  intends, 
however,  to  perform  background 
investigations  on  parties  (not  including 
tribes)  to  such  agreements  and  will  set 
out  the  pertinent  requirements  in  its 
proposed  management  contract 
regulations  that  are  scheduled  to  be 
published  in  the  Federal  Register  in  June 
1992. 

B.  Expanding  the  Definition 

A  few  commenters  suggested 
expanding  the  definition  of  management 
contract  to  include  all  agreements  that 
provide  for  even  the  indirect 
management  of  any  aspect  of  a  gaming 
operation,  including  leases  for 
equipment  when  the  equipment 
contractor  retains  any  management 
authority  over  the  operation  of  the 
equipment.  The  Commission  agrees  with 
this  suggestion  and  therefore  has 
inserted  in  the  definition  after  the  word 
contractor  “or  between  a  contractor  and 
a  subcontractor.”  The  Commission  also 
notes  that  under  the  IGRA  only  tribes 
may  own  a  gaming  operation  (except  for 
certain  individually  owned  but  tribally 
licensed  gaming)  and  that  any 
management  contract  that  provided 
otherwise  would  be  contrary  to  law.  The 
Commission  views  documents  or 
agreements,  whatever  they  are  labelled, 
when  the  subject  matter  is  management 
of  a  gaming  operation,  as  management 
contracts  and  therefore  subject  to  the 
statutory  requirements  for  such 
contracts. 

C.  Disclosure 

One  commenter  suggested  that  the 
Commission  make  public  all  financial 
audits  and  provide  for  full  disclosure  of 
management  contractor  relationships 
with  tribes.  Another  commenter, 
suggested  expanding  the  definition  of 
“management  contract”  to  include 
access  to  contracts  or  documents  that 
indirectly  relate  to  the  management  of 
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an  operation,  or  to  indirect  Hnancial 
interests.  The  Conunission  believes 
these  suggestions  are  beyond  the  scope 
of  the  dehnitions  regulations  and 
accordingly  rejected  them. 

D.  State  Lotteries 

One  commenter  questioned  whether 
an  agreement  between  a  tribe  and  a 
state  for  the  sale  of  products  offered  by 
the  lottery  of  the  state  would  be  a 
management  contract  or,  instead, 
subject  to  state  laws  and  regulations. 

The  Commission  agrees  that  such  an 
agreement  would  not  be  a  management 
contract  under  the  IGRA. 

E.  Promoters’  Agreements 

One  commenter  suggested  including 
promoter’s  agreements  in  the  definition 
of  "management  contract.’’  Such 
agreements  are  made  by  promoters  on 
behalf  of  corporations  that  are  expected 
to  be  organized.  (See  e.g.,  Williston  on 
Contracts,  section  306  (3rd  ed.  1959].) 
Under  such  agreements,  often  the 
promoter  is  entitled  to  periodic 
payments  or,  alternatively,  a  percentage 
of  gaming  revenues,  or  both.  Some 
promoters’  agreement  may  fall  within 
the  dehnitions  of  management  contract 
or  collateral  agreement.  The 
Commission  cannot  make  a  blanket 
determination,  however,  and  therefore 
rejected  the  suggestion  that  these 
agreements  be  specifically  included. 

F.  Supply  Contracts 

One  commenter  suggested  that  the 
Commission  review  supply  contracts. 
The  Commission  notes  that  the  revised 
definition  of  management  contract  and 
the  definition  of  collateral  agreement 
would  give  the  Commission  the 
authority  to  review  but  not  necessarily 
approve  all  contracts.  Under  the  IGRA, 
the  Commission  has  authority  to  require 
and  perform  background  investigations 
of  suppliers.  Should  it  become  necessary 
both  to  review  and  approve  supply 
contracts,  the  Commission  may  consider 
j  asking  Congress  for  authority  to  do  so. 

I  G.  Independent  Consultants 

i  A  few  commenters  questioned 

I  whether  independent  consultant 

I  agreements  wovdd  be  within  the 

I  definition  of  “management  contract.’’ 

I  Similarly,  one  commenter  suggested  that 

i  a  definition  that  focused  on  who  has  the 

ultimate  authority  to  make  and  carry  out 
final  policy  decisions  would  be  more 
appropriate  than  the  proposed 
definition.  The  Commission  notes  that  if 
«  a  consultant  is  providing  management, 

(  then  the  contract  is,  in  fact,  a 

1  management  contract  and  therefore  any 

contract  personnel  who  perform 
functions  of  a  key  employee  or  of  a 


primary  management  official  would  be 
required  to  undergo  backgroimd 
investigations  and  be  licensed  by  a 
tribe. 

Net  Revenues 

Net  revenues  was  defined  in  the 
proposed  rule  as  “gross  revenues  of  an 
Indian  gaming  operation  less — (1) 
amounts  paid  out  as,  or  paid  for,  prizes: 
and,  (2)  total  operating  expenses, 
excluding  management  fees.’’ 

This  term  was  defined  as  it  is  in  the 
Act  and  has  been  included  because  it 
defines  the  revenue  base  for  determining 
the  split  of  profits  between  a 
management  contractor  and  a  tribe. 

Several  commenters  questioned  the 
usefulness  of  the  definition  in  its  present 
form,  suggesting  that  it  be  either 
expanded  or  eliminated. 

The  Commission  has  amended  the 
definition  to  add  the  word  “gaming”  to 
modify  revenues  and  “gaming  related” 
to  modify  operating  expenses.  These 
changes  were  made  to  make  clear  that 
only  gaming  revenues  and  gaming 
expenses  are  used  to  determine  “net 
revenues.” 

Additionally,  the  Commission  agrees 
that  this  term  needs  to  be  further 
defined.  To  do  so,  however,  requires  a 
more  detailed  treatment  of  the 
accoimting  requirements  for  gaming 
operations  and  a  more  complete 
description  of  the  relationships  among 
the  tribe,  the  gaming  operation,  and  the 
management  contractor  (including 
subcontractors  and  other  related 
parties).  The  Commission  intends  to 
require  that  financial  statements  be 
prepared  and  presented  in  accordance 
with  generally  accepted  accounting 
principles  and  that  audits  of  such 
statements  be  conducted  in  accordance 
with  generally  accepted  auditing 
standards.  The  Commission  believes 
that  the  requirements  for  such  financial 
statements  will  provide  a  better  context 
for  further  refinements  to  the  definition 
of  “net  revenues.”  Accordingly,  the 
Commission  will  address  this  issue  in 
the  management  contract  regulations 
that  are  scheduled  to  be  proposed  later 
this  year. 

Person  Having  a  Direct  or  Indirect 
Financial  Interest  in  a  Management 
Contract 

The  Commission  proposed  to  define 
this  term  as  “(1)  when  a  person  is  a 
party  to  a  management  contract,  any 
person  having  a  direct  financial  interest 
in  such  management  contract;  or,  (2) 
when  a  trust  is  a  party  to  a  management 
contract,  any  beneficiary  or  trustee  who 
holds  legal  or  beneficial  title  to  at  least 
10%  of  the  trust  assets  alone  or  in 
combination  with  another  trustee  or 


beneficiary  who  is  a  spouse,  parent, 
child  or  sibling;  or,  (3)  when  a 
partnership  is  a  party  to  a  management 
contract,  any  partner  who  shares  at 
least  10%  of  the  profits  alone  or  in 
combination  wi^  another  partner  who 
is  a  spouse,  parent,  child  or  sibling;  or, 

(4)  when  a  corporation  is  a  party  to  a 
management  contract,  any  person  who 
is  a  director  or  who  holds  at  least  10%  of 
the  issued  and  outstanding  stock  alone 
or  in  combination  with  another 
stockholder  who  is  a  spouse,  parent, 
child  or  sibling.” 

A  few  commenters  suggested  that  the 
Commission  had  improperly  excluded 
from  background  investigations  the 
partners  and  beneficiaries  of  trusts  who 
have  less  than  a  ten  percent  interest  in 
such  entities.  The  Commission  notes  the 
IGRA  imposes  a  ten  percent  threshold 
only  for  stockholders  in  a  corporation 
and  has  therefore  decided  to  delete  the 
percentage  thresholds  for  partners  and 
beneficiaries  of  trusts.  The  Commission 
will  consider  whether  and  how  to  apply 
such  thresholds  in  its  rulemaking  on 
management  contracts. 

A  few  commenters  suggested  the 
definition  should  clearly  state  that 
limited  partners  are  wi  Ain  Ae  reach  of 
Ae  definition.  The  Commission  notes 
Aat  Ae  definition  already  mcludes  all 
partners,  limited  or  o  Aerwise. 

Some  commenArs  suggested 
expanAng  Ae  definition  to  mclude  real 
parties  m  mt^st  m  holding  companies 
or  controlling  parAerships  or 
corporations.  The  Commission  agrees 
and  has  Aerefore  added  a  new 
paragraph  (e):  “When  an  entity  oAer 
Aan  a  nabiral  person  has  an  mterest  in 
a  trust,  parAership  or  corporation  Aat 
has  an  mterest  m  a  management 
contract,  all  parties  of  Aat  entity  are 
deemed  to  be  persons  having  a  direct 
financial  mterest  m  a  management 
contract.” 

Primary  Management  Official 

The  Commission  proposed  to  define 
primary  management  official  as  “(1)  Ae 
management  contractor;  or,  (2)  any 
person  who  has  auAority:  (i)  To  hire 
and  fire  employees;  or,  (i)  to  set  up 
working  policy  for  Ae  gaming  operation: 
or,  (3)  the  chief  financial  officer  or  o  Aer 
person  who  has  financial  management 
responsibility.” 

One  commenter  suggested  defimng 
“management  contractor.”  The 
Commission  adopted  Aat  suggestion 
and  has  Aerefore  changed  (1)  to  read 
“Ae  person  having  management 
responsibility  for  a  management 
contract” 

One  commenter  suggested  adding  to 
Ae  defimtion  official  officers,  Arectors, 
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and  partners  when  the  management 
contractor  is  other  than  a  natural 
person.  The  Commission  notes  that  such 
persons  would  be  persons  with  a  direct 
or  indirect  financial  interest  in  a 
management  contract.  As  such  they  are 
already  subject  to  background 
investigations  by  the  Commission  under 
25  U.S.C.  2711(a). 

One  commenter  suggested  that 
elected  tribal  officials  should  be 
exempted  from  the  regulatory 
requirements  for  primary  management 
officials.  The  Commission  rejects  this 
suggestion,  noting  that  whether  or  not  a 
person  is  elected  is  not  relevant  to  a 
person's  job  as  a  primary  management 
official. 

Tribal-State  Compact 

The  Commission  proposed  to  dehne  a 
tribal-state  compact  as  “an  agreement 
between  a  tribe  and  a  state  about  the 
regulation  of  class  III  gaming.” 

Some  commenters  suggested  that  the 
defintion  was  too  narrow  and  that  it 
should  be  revised  to  refer  to  25  U.S.C. 
2710(d).  That  section  of  the  IGRA  sets 
out  topics  that  may  be  covered  in  a 
compact  in  section  2710(d)(3)(C).  The 
Commission  agrees  and  has  therefore 
revised  the  definition  accordingly. 

One  commenter  suggested 
establishing  by  regulation  the  items  and 
issues  to  be  negotiated  under  compacts 
such  as  size  of  gaming  operations  and 
wager  limits.  The  Commission  disagrees. 
Approval  of  compacts  is  a  function  of 
the  Secretary  of  the  Interior  and  the 
Commission  is  without  authority  to 
regulate  the  size  of  gaming  operations 
and  wager  limits. 

-  A  few  commenters  suggested  defining 
"good  faith”  as  that  term  is  used  in 
connection  with  negotiations  between  a 
state  and  a  tribe  to  form  a  compact.  The 
Commission  views  this  suggestion  as 
beyond  the  Scope  of  these  regulations 
and  therefore  rejected  it. 

Procedural  and  Other  Issues 

A.  Purpose 

Many  commenters  stated  that  the 
Commission  failed  to  adequately 
consider  the  Hndings  and  the  purposes 
of  the  IGRA  when  proposing  the 
deHnitions.  The  commenters  variously 
stated  the  purposes  of  the  IGRA  as  (1)  to 
promote  economic  development  through 
Indian  gaming:  (2)  to  act  as  trustee  for 
the  tribes;  and  (3)  to  protect  Indian 
gaming. 

Congress  in  25  U.S.C  2701  found  that: 
“(1)  Numerous  Indian  tribes  have 
become  engaged  in  or  have  licensed 
gaming  activities  on  Indian  lands  as  a 
means  of  generating  tribal  governmental 
revenue:  (2)  Federal  courts  have  held 


that  section  2103  of  the  Revised  Statutes 
(25  U.S.C  81)  requires  Secretarial 
review  of  management  contracts  dealing 
with  Indian  gaming,  but  does  not 
provide  standards  for  approval  of  such 
contracts:  (3)  existing  Federal  law  does 
not  provide  clear  standards  or 
regulations  for  the  conduct  of  gaming  on 
Indian  lands:  (4)  a  principal  goal  of 
Federal  Indian  policy  is  to  promote 
tribal  economic  development  tribal  self- 
sufficiency,  and  strong  tribal 
government  and  (5)  Indian  tribes  have 
the  exclusive  right  to  regulate  gaming 
activity  on  Indian  lands  if  the  gaming 
activity  is  not  specifically  prohibited  by 
Federal  law  and  is  conducted  within  a 
State  which  does  not  as  a  matter  of 
criminal  law  and  public  policy,  prohibit 
such  gaming  activity." 

In  25  U.S.C.  2702,  Congress  stated  the 
purposes  of  the  IGRA  as:  "(1)  to  provide 
a  statutory  basis  for  the  operation  of 
gaming  by  Indian  tribes  as  a  means  of 
promoting  tribal  economic  development, 
self-sufficiency,  and  strong  tribal 
governments:  (2)  to  provide  a  statutory 
basis  for  the  regulation  of  gaming  by  an 
Indian  tribe  adequate  to  shield  it  from 
organized  crime  and  other  corrupting 
infiuences,  to  ensure  that  the  Indian 
tribe  is  the  primary  beneficiary  of  the 
gaming  operation,  and  to  assure  that 
gaming  is  conducted  fairly  and  honestly 
by  both  the  operator  and  players:  and 
(3)  to  declare  that  the  establishment  of 
independent  Federal  regulatory 
authority  for  gaming  on  Indian  lands,  the 
establishment  of  Federal  standards  for 
gaming  on  Indian  lands,  and  the 
establishment  of  a  National  Indian 
Gaming  Commission  are  necessary  to 
meet  congressional  concerns  regarding 
gaming  and  to  protect  such  gaming  as  a 
means  of  generating  tribal  revenue.” 

In  clarifying  Congressional  intent  with 
respect  to  the  definitions,  the 
Commission  fulfilled  its  Congressional 
mandate  “to  provide  clear  standards  for 
the  conduct  of  gaming  on  Indian  lands.” 
As  Congress  stated:  The  law,  the 
Commission,  and  regulations  are 
necessary  to  protect  Indian  gaming  as  a 
means  of  generating  tribal  revenue. 
Moreover,  because  Congress  classified 
the  games  in  its  definitions,  the 
Commission  lacked  discretion  to 
disregard  that  classification.  Instead,  it 
was  the  duty  of  the  Commission  to 
clarify  that  classification  insofar  as  that 
was  necessary  to  provide  elective 
regulation.  Therefore,  the  Commission 
rejected  suggestions  that  it  failed  to 
adequately  consider  the  piuposes  of  the 
IGRA  in  proposing  definitions. 

B.  Statutory  Construction 

With  respect  to  the  Commission's 
classification  of  machine  games. 


numerous  commenters  differed  with  the 
Commission's  views  concerning  the 
principle  of  statutory  construction  that 
favors  construing  statutes  enacted  for 
the  benefit  of  Indians  in  favor  of  Indians 
when  there  are  ambiguities.  The 
commenters  variously  stated:  (1)  Many 
different  views  demonstrate  that  there  is 
an  ambiguity;  (2)  extensive  debate 
demonstrates  that  there  is  an  ambiguity, 
and  (3)  the  Commission  failed  to  adhere 
to  the  principles  of  equitable 
construction. 

The  Commission  disagrees.  In  failing 
to  amend  or  repeal  the  Johnson  Act 
(except  with  respect  to  tribal-state 
compacts).  Congress  set  a  clear 
standard  for  classifying  machine  games. 
Therefore,  the  Commission's  job  was  to 
define  class  II  and  class  III  gaming 
consistent  with  the  Johnson  Act 
standard.  Regarding  language  in  the 
Committee  Report  Oiat  some 
commenters  view  as  amending  or 
superseding  the  Johnson  Act,  the 
commission  disagrees,  as  set  out  in  its 
discussion  elsewhere  in  this  preamble 
under  Class  III  Gaming,  G.  Machine  and 
technology  issues.  Thus,  the 
Commission  found  no  ambiguity  with 
regard  to  construing  the  statute's 
classification  of  gaming.  'The 
Commission  therefore  rejected  the 
suggestions  of  the  commenters. 

C.  Doctrine  of  primary  jurisdiction 

A  few  commenters  suggested  that,  in 
promulgating  the  definitions  before  civil 
penalty  regulations,  the  Commission 
would  leave  the  tribes  without  an 
administrative  remedy  before  being 
subjected  to  criminal  prosecution.  One 
commenter  stated  that  under  the 
doctrine  of  primary  jurisdiction,  courts 
would  require  the  Commission  to  act 
first  in  an  administrative  proceeding, 
before  a  criminal  prosecution  under  18 
U.S.C.  1161  and  regardless  of  the 
absence  of  civil  penalty  regulations. 
Commenters  were  mostly  concerned 
about  prosecutions  for  conducting  class 
III  gaming  in  the  absence  of  a  tribal- 
state  compact.  The  Commission  notes 
that  because  there  are  numerous  cases 
interpreting  the  Johnson  Act,  courts  will 
be  able  to  interpret  that  Act  without 
having  to  rely  on  the  Commission  for* 
guidance.  Additionally,  with  respect  to 
games  similar  to  bingo,  the  Commission 
has  stated  that  it  may  provide  an 
administrative  step  by  issuing  advisory 
opinions  for  new  games  (see  the 
discussion  elsewhere  in  this  preamble 
under  CLASS  U  GAMING.  H.  Additional 
definitions  and  games  similar  to  bingo). 
For  the  above  reasons,  the  Commission 
rejects  suggestions  that  it  was  improper 
to  issue  the  definitions  before  the 
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enforcement  regulations  that  will 
provide  for  an  administrative 
proceeding.  The  enforcement  regulations 
are  scheduled  to  be  proposed  in  May 
1992. 

D.  Comment  process  and  negotiated 
rulemaking 

Some  commenters  suggested  that  the 
Commission  form  a  task  force  that 
includes  members  of  the  regulated 
community  to  draft  all  the  regulations  at 
once  instead  of  promulgating  them  in 
stages.  Other  commenters  suggested 
using  the  negotiated  rulemaking 
procedures  under  the  Negotiated 
Rulemaking  Act  of  1990  (Pub.  L  101-648, 
104  Stat.  4969).  The  Conunission  notes 
that  under  the  Administrative  Procedure 
Act,  the  IGRA,  and  the  Negotiated 
Rulemaking  Act,  it  has  discretion  to 
issue  regulations  so  long  as  it  provides 
for  notice  and  comment.  In  proposing 
the  definitions  regulations  for  comment, 
by  holding  open  &e  comment  period  for 
60  days,  and  by  holding  five  public 
hearings,  the  Commission  invited  and 
received  substantial  public  comment. 
Because  tribes,  their  attorneys,  gaming 
manufachirers,  and  enforcement 
personnel  all  asked  for  guidance  on  the 
definitions,  the  Commission  decided  to 
issue  the  definitions  before  other 
regulations  regarding  civil  penalties, 
tribal  ordinances,  management 
contracts,  and  self-regulations. 

Moreover,  the  definitions  regulations 
involved  statutory  construction  and  the 
interpretation  of  legislative  intent,  which 
made  them  an  inappropriate  subject  for 
negotiated  rulemaking. 

Some  commenters  suggested  the  need 
for  a  moratorium  on  enforcement  to 
prevent  a  loss  of  gaming  revenue  while 
giving  tribes  time  to  negotiate  compacts. 
The  Commission  has  no  authority  to 
impose  a  moratorium.  The  Commission 
notes  that  the  IGRA  already  provided  a 
grace  period  under  25  U.S.C.  2702(7](D]. 
That  provision  states:  ‘‘Notwithstanding 
any  other  provision  of  this  paragraph 
[defining  class  II  gaming],  the  term 
“class  II  gaming”  includes,  during  the  1- 
year  period  beginning  on  the  date  of 
enactment  of  this  Act,  any  gaming 
described  in  subparagraph  (B](ii) 
[excluding  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance  and  slot  machines  from 
class  II  gaming]  that  was  legally 
operated  on  Indian  lands  on  or  before 
May  1, 1988,  if  the  Indian  tribe  having 
jurisdiction  over  the  lands  on  which 
such  gaming  was  operated  requests  the 
State,  by  no  later  than  the  date  that  is  30 
days  after  the  date  of  enactment  of  this 
Act,  to  negotiate  a  Tribal-State  compact 
under  section  ll(d](3]  [the  provision 
requiring  tribes  to  request  States  to 


negotiate  compacts  when  they  wish  to 
conduct  class  III  gaming].” 

‘The  Committee  Report  further 
explains  the  moratorium:  “The  grace 
period  is  simply  intended  to  give  those 
tribes  that  are  currently  operating  those 
games  which  will  become  class  III 
games  upon  enactment  of  this  bill,  the 
full  spectrum  of  time  envisioned  in  the 
compact  process  under  [section]  ll(d]  in 
which  to  conclude  a  compact  with  the 
State.  *  *  *  While  the  entire  process 
may  take  more  than  a  year,  the 
Committee  believes  it  is  important  to 
bring  some  finality  to  the  operation  of 
class  III  games  unless  they  operate 
under  a  tribal-State  compact.”  S.  Rep. 

No.  446, 100th  Cong.,  2d  Sess.  10-11 
(1988).  Because  the  Congress  already 
provided  a  moratoriiun  and  the 
Committee  stated  the  importance  of 
“bringing  some  finality  to  the  operation 
of  class  III  games,”  the  Commission 
rejects  the  suggestion  of  an  additional 
moratorium. 

E.  Economic  impact 

Several  commenters  complained  that 
the  Commission  failed  to  adequately 
consider  the  economic  impacts  of  the 
rule,  especially  with  regard  to  the 
proposed  definitions  of  class  II  and  class 
in  gaming.  Commenters  questioned  the 
Commission‘s  tentative  determinations 
that  the  rule  was  not  “major”  under 
Executive  Order  12291  and  would  not 
have  a  “significant  economic  impact  on 
a  substantial  number  of  small  entities” 
imder  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  It  appeared  to  these 
commenters  that  the  definitions  would 
have  an  adverse  impact  on  the  revenues 
of  many  Indian  tribes.  In  light  of  the 
comments  received  on  this  subject,  the 
Commission  explored  further  its  duties 
under  the  Regulatory  Flexibility  Act  and 
the  Executive  Order. 

The  Regulatory  Flexibility  act  requires 
agencies  to  determine  whether  a 
proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  so,  an 
agency  must  prepare  a  regulatory 
flexibility  analysis  that  explores  less 
burdensome  alternatives.  If  not,  an 
agency  must  certify  that  the  rule  will  not 
have  such  an  impact.  An  agency‘s 
determinations  under  the  Act  are  not 
subject  to  judicial  review  (5  U.S.C. 

611  [b]]:  rather,  any  analysis  or 
certification  would  be  considered  in 
connection  with  the  whole  record  of  an 
agency  action. 

Under  the  Executive  Order,  a  rule  is  a 
major  rule  if:  (1]  Its  annual  effect  on  the 
economy  will  be  $100  million  or  more; 

[2]  it  will  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 


governments,  or  geographic  regions;  or 
(3]  there  will  be  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  If  a  rule 
is  major,  the  agency  must  conduct  a 
regulatory  impact  analyses.  As  with  the 
Regulatory  Flexibility  Act,  this 
determination  and  any  associated 
analysis  are  not  subject  to  judicial 
review  except  as  part  of  the  whole 
record. 

Assuming,  for  the  sake  of  argument, 
that  the  Commission  were  required  to 
perform  the  analyses  called  for  under 
the  Executive  Order  and  the  Regulatory 
Flexibility  Act,  those  analyses,  in 
essence,  would  explore  less  burdensome 
regulatory  approaches.  Neither  the 
Executive  Order  nor  the  Regulatory 
Flexibility  Act,  however,  alters  the 
provisions  of  other  laws.  The 
Commission  believes  that  the  rule 
promulgated  today  implements  the 
specific  requirements  of  the  IGRA,  and 
that  the  Commission  lacks  discretion  to 
depart  from  the  terms  of  the  Act. 
Therefore,  the  conclusion  of  any 
analyses  performed  under  the  ^ecutive 
Order  or  the  Regulatory  Flexibility  Act 
would  inevitably  be  that  the 
Commission  is  precluded  from  piu-suing 
alternatives  to  the  express  terms  of  the 
IGRA. 

Moreover,  the  Commission  has 
detemined  that  this  rule  does  not  meet 
the  thresholds  of  the  Executive  Order  or 
the  Regulatory  Flexibility  Act.  First,  the 
definitions  promulgated  today  do  not 
impose  regulatory  requirements;  rather, 
they  clarify  Congress‘  classification  of 
gaming  for  purposes  of  determining 
under  which  jurisdiction  Indian  gaming 
is  to  be  conducted.  Second,  as  discussed 
elsewhere  in  this  preamble,  gambling 
devices  in  Indian  country  have  been 
prohibited  under  the  Johnson  Act  since 
the  time  that  law  was  enacted.  In  the 
veiw  of  the  Commission,  that  prohibition 
has  continued  to  apply,  absent  a  tribal- 
state  compact  allowing  gambling 
devices  (see  the  discussion  elsewhere  in 
this  preamble  under  Class  III  Gaming,  G. 
Machine  and  technology  issues].  Thus, 
rather  than  imposing  any  new 
requirements,  these  regulations  simply 
clarify  existing  law.  Third,  although  the 
Commission  invited  comment  on  this 
issue,  no  commenter  supplied  data  that 
contradicted  the  Commission‘s  tenative 
conclusions  under  the  Executive  Order 
and  the  Regulatory  Flexibility  Act.  For 
these  reasons,  the  Commission  rejected 
suggestions  that  its  determinations 
under  the  Executive  Order  and  the 
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Regulatory  Flexibility  Act  were 
erroneous. 

Regulatory  Procedures 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  and  certifies  that 
this  document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  rule  will  not  have  any 
significant  effects  on  the  economy  or 
result  in  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
governments,  agencies,  or  geographical 
regions.  The  rule  will  not  have 
signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  export/ 
import  market.  Please  see  the  discussion 
elsewhere  in  this  preamble  imder 
Procedural  and  Other  Issues,  E. 
Economic  Impacts. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  Ae  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rulemaking  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  No.  12778 

The  Chairman  of  the  National  Indian 
Gaming  Commission  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  final  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ^ecutive  Order  No.  12778, 
“Civil  Justice  Reform,"  56  FR  55195, 
October  25, 1991. 

The  Commission  adopted  this  rule  by 
a  vote  of  two  to  one.  with  Commissioner 
Joel  M.  Frank  voting  against  adoption. 

Dated:  April  2. 1992. 

Anthony  J.  Hope, 

Chairman,  National  Indian  Gaming 
Commission. 

list  of  Subjects  in  25  CFR  Part  502 

Gaming,  Indian  lands. 

Title  25  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
502  to  read  as  follows. 


PART  502— DEFINITIONS 

502.1  Chairman. 

502.2  Class  I  gaming. 

502.3  Class  II  gaming. 

502.4  Class  III  gaming. 

502.5  Collateral  agreement. 

502.6  Commission. 

502.7  Electronic,  computer  or  other 
technologic  aid. 

502.8  Electronic  or  electromechanical 
facsimile. 

502.9  Game  similar  to  bingo. 

502.10  Gaming  operation. 

502.11  House  banking  game. 

502.12  Indian  lands. 

502.13  Indian  tribe. 

502.14  Key  employee. 

502.15  Management  contract. 

502.16  Net  revenues. 

502.17  Person  having  a  direct  or  indirect 
financial  interest  in  a  management 
contract. 

502.18  Person  having  management 
responsibility  for  a  management 
contract. 

502.19  Primary  management  official. 

502.20  Secretary. 

502.21  Tribal-state  compact. 

Authority:  25  U.S.C.  2701  et  seq. 

§502.1  Chairman. 

Chairman  means  the  Chairman  of  the 
National  Indian  Gaming  Commission  or 
his  or  her  designee. 

§  502.2  Clasa  I  gaming. 

Class  I  gaming  means: 

(a)  Social  games  played  solely  for 
prizes  of  minimal  value;  or 

(b)  Traditional  forms  of  Indian  gaming 
when  played  by  individuals  in 
connection  writh  tribal  ceremonies  or 
celebrations. 

§  502.3  Clata  H  gaming. 

Class  11  gaming  means: 

(a)  Bingo  or  lotto  (whether  or  not 
electronic,  computer,  or  other 
technologic  aids  are  used)  when  players: 

(1)  Play  for  prizes  with  cards  bearing 
numbers  or  other  designations; 

(2)  Cover  numbers  or  designations 
when  object,  similarly  numbered  or 
designated,  are  drawn  or  electronically 
determined;  and 

(3)  Win  the  game  by  being  the  first 
person  to  cover  a  designated  pattern  on 
such  cards; 

(b)  If  played  in  the  same  location  as 
bingo  or  lotto,  pull-tabs,  punch  boards, 
tip  jars,  instant  bingo,  and  other  games 
similar  to  bingo; 

(c)  Nonbanking  card  games  that: 

(1)  State  law  explicitly  authorizes,  or 
does  not  explicitly  prohibit,  and  are 
played  legally  anywhere  in  the  state; 
and 

(2)  Players  play  in  conformity  with 
state  laws  and  regulations  concerning 


hours,  periods  of  operation,  and 
limitations  on  wagers  and  pot  sizes; 

(d)  Card  games  played  in  the  states  of 
Michigan,  North  Dakota,  South  Dakota, 
or  Washington  if: 

(1)  An  Indian  tribe  actually  operates 
the  same  card  games  as  played  on  or 
before  May  1, 1988,  as  determined  by 
the  Chairman;  and 

(2)  The  pot  and  wager  limits  remain 
the  same  as  on  or  before  May  1. 1988,  as 
determined  by  the  Chariman; 

(e)  Individually  owned  class  11  gaming 
operations— 

(1)  That  were  operating  on  September 
1, 1986; 

(2)  That  meet  the  requirements  of  25 
U.S.C.  2710(b)(4)(B); 

(3)  Where  Uie  nature  and  scope  of  the 
game  remains  as  it  was  on  October  17, 
1988;  and 

(4)  Where  the  ownership  interest  or 
interests  are  the  same  as  on  October  17, 
1988. 

§  502.4  Class  in  gaining. 

Class  HI  gaming  means  all  forms  of 
gaming  that  are  not  class  I  gaming  or 
class  II  gaming,  including  but  not  limited 
to: 

(a)  Any  house  banking  game, 
including  but  not  limited  to — 

(1)  Card  games  such  as  baccarat, 
chemin  de  fer,  blackjack  (21),  and  pai 
gow  (if  played  as  house  banking  games); 

(2)  Casino  games  such  as  roulette, 
craps,  and  keno; 

(b)  Any  slot  machines  as  defined  in  15 
U.S.C.  1171(a)(1)  and  electronic  or 
electromechanical  facsimiles  of  any 
game  of  chance; 

(c)  Any  sports  betting  and  parimutuel 
wagering  including  but  not  limited  to 
wagering  on  horse  racing,  dog  racing  or 
jai  alai;  or 

(d)  Lotteries. 

§  502.5  CoNaterrt  agreement 

Collateral  agreement  means  any 
contract,  whe  Aer  or  not  in  writing,  that 
is  related,  either  directly  or  indirectly,  to 
a  management  contract  or  to  any  rights, 
duties  or  obligations  created  between  a 
tribe  (or  any  of  its  members,  entities,  or 
organizations)  and  a  management 
contractor  or  subcontractor  (or  any 
person  or  entity  related  to  a 
management  contractor  or 
subcontractor). 

§502.6  Commission. 

Commission  means  the  National 
Indian  Gaming  Commission. 

§  502.7  Electronic,  computer  or  other 
technologic  aid. 

Electronic,  computer  or  other 
technologic  aid  means  a  device  such  as 
a  computer,  telephone,  cable,  television. 
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satellite  or  bingo  blower  and  that  when 
used — 

(a)  Is  not  a  game  of  chance  but  merely 
assists  a  player  or  the  playing  of  a  game; 

(b)  Is  readily  distinguishable  from  the 
playing  of  a  game  of  chance  on  an 
electronic  or  electromechanical 
facsimile;  and 

(c)  Is  operated  according  to  applicable 
Federal  communications  law. 

§  502.8  Electronic  or  electromechanical 
facsimile. 

Electronic  or  electromechanical 
facsimile  means  any  gambling  device  as 
defined  in  15  U.S.C.  1171(a)  (2)  or  (3). 

§  502.9  Game  similar  to  bingo. 

Game  similar  to  bingo  means  any 
game  that  meets  the  requirements  for 
bingo  under  §  502.3(a)  of  this  part  and 
that  is  not  a  house  banking  game  under 
§  502.11  of  this  part. 

§  502.10  Gaming  operation. 

Gaming  operation  means  each 
economic  entity  that  is  licensed  by  a 
tribe,  operates  the  games,  receives  the 
revenues,  issues  the  prizes,  and  pays  the 
expenses.  A  gaming  operation  may  be 
operated  by  a  tribe  directly;  by  a 
management  contractor;  or,  under 
certain  conditions,  .by  another  person  or 
other  entity.  ^ 

§  502.1 1  House  banking  game. 

House  banking  game  means  any  game 
of  chance  that  is  played  with  the  house 
as  a  participant  in  the  game,  where  the 
house  takes  on  all  players,  collects  from 
all  losers,  and  pays  all  winners,  and  the 
house  can  win. 

§  502.12  Indian  lands. 

Indian  lands  means: 

(a)  Land  within  the  limits  of  an  Indian 
reservation;  or 

(b)  Land  over  which  an  Indian  tribe 
exercises  governmental  power  and  that 
is  either — 

(1)  Held  in  trust  by  the  United  States 
for  the  benefit  of  any  Indian  tribe  or 
individual;  or 

(2)  Held  by  an  Indian  tribe  or 
individual  subject  to  restriction  by  the 
United  States  against  alienation. 

§502.13  Indian  tribe. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 


or  community  of  Indians  that  the 
Secretary  recognizes  as — 

(a)  Eligible  for  the  special  programs 
and  services  provided  by  the  United 
States  to  Indians  because  of  their  status 
as  Indians;  and 

(b)  Having  powers  of  self-government. 

§  502.14  Key  employee. 

Key  employee  means: 

(a)  A  person  who  performs  one  or 
more  of  the  following  functions: 

(1)  Bingo  callen 

(2)  Counting  room  supervisor, 

(3)  Chief  of  security; 

(4)  Custodian  of  gaming  supplies  or 
cash; 

(5)  Floor  manager; 

(6)  Pit  boss; 

(7)  Dealer; 

(8)  Croupier; 

(9)  Approver  of  credit;  or 

(10)  Custodian  of  gambling  devices 
including  persons  with  access  to  cash 
and  accounting  records  within  such 
devices; 

(b)  If  not  otherwise  included,  any 
other  person  whose  total  cash 
compensation  is  in  excess  of  $50,000  per 
yean  or, 

(c)  If  not  otherwise  included,  the  four 
most  highly  compensated  persons  in  the 
gaming  operation. 

§  502.15  Management  contract 

Management  contract  means  any 
contract,  subcontract,  or  collateral 
agreement  between  an  Indian  tribe  and 
a  contractor  or  between  a  contractor 
and  a  subcontractor  if  such  contract  or 
agreement  provides  for  the  management 
of  all  or  part  of  a  gaming  operation. 

§  502.16  Net  revenues. 

Net  revenues  means  gross  gaming 
revenues  of  an  Indian  gaming  operation 
less — 

(a)  Amounts  paid  out  as,  or  paid  for, 
prizes;  and 

(b)  Total  gaming-related  operating 
expenses,  excluding  management  fees. 

§  502.17  Person  having  a  direct  or  Indirect 
financial  interest  in  a  management 
contract 

Person  having  a  direct  or  indirect 
financial  interest  in  a  management 
contract  means: 

(a)  When  a  person  is  a  party  to  a 
management  contract,  any  person 


having  a  direct  financial  interest  in  such 
management  contract; 

(b)  When  a  trust  is  a  party  to  a 
management  contract,  any  beneHciary 
or  trustee; 

(c)  When  a  partnership  is  a  party  to  a 
management  contract,  any  partner, 

(d)  When  a  corporation  is  a  party  to  a 
management  contract,  any  person  who 
is  a  director  or  who  holds  at  least  10%  of 
the  issued  and  outstanding  stock  alone 
or  in  combination  with  another 
stockholder  who  is  a  spouse,  parent, 
child  or  sibling;  or 

(e)  When  an  entity  other  than  a 
natural  person  has  an  interest  in  a  trust, 
partnership  or  corporation  that  has  an 
interest  in  a  management  contract,  all 
parties  of  that  entity  are  deemed  to  be 
persons  having  a  direct  Hnancial 
interest  in  a  management  contract. 

§  502.18  Parson  having  management 
responsibility  for  a  management  contract 

Person  having  management 
responsibility  for  a  management 
contract  means  the  person  designated 
by  the  management  contract  as  having 
management  responsibility  for  the 
gaming  operation,  or  a  portion  thereof. 

§  502.19  Primary  management  official. 

Primary  management  official  means: 

(a)  The  person  having  management 
responsibility  for  a  management 
contract; 

(b)  Any  person  who  has  authority: 

(1)  To  hire  and  fire  employees;  or 

(2)  To  set  up  working  policy  for  the 
gaming  operation;  or 

(c)  The  chief  financial  ofHcer  or  other 
person  who  has  Hnancial  management' 
responsibility. 

§  502.20  Secretary. 

Secretary  means  the  Secretary  of  the 
Interior. 

§  502.21  Tribal-State  compact 

Tribal-State  compact  means  an 
agreement  between  a  tribe  and  a  state 
about  class  III  gaming  under  25  U.S.C. 
2710(d). 
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